§9.3

over investments and a bank that re-
ceives delegated authority over invest-
ments are both deemed to have invest-
ment discretion.

(3j) Trust office means an office of a
national bank, other than a main office
or a branch, at which the bank engages
in one or more of the activities speci-
fied in §9.7(d). Pursuant to 12 U.S.C.
36(j), a trust office is not a ‘‘branch”
for purposes of 12 U.S.C. 36, unless it is
also an office at which deposits are re-
ceived, or checks paid, or money lent.

(k) Trust representative office means
an office of a national bank, other than
a main office, branch, or trust office, at
which the bank performs activities an-
cillary to its fiduciary business, but
does not engage in any of the activities
specified in §9.7(d). Examples of ancil-
lary activities include advertising,
marketing, and soliciting for fiduciary
business; contacting existing or poten-
tial customers, answering questions,
and providing information about mat-
ters related to their accounts; acting
as a liaison between the trust office
and the customer (e.g., forwarding re-
quests for distribution or changes in
investment objectives, or forwarding
forms and funds received from the cus-
tomer); inspecting or maintaining cus-
tody of fiduciary assets or holding title
to real property. This list is illus-
trative and not comprehensive. Other
activities may also be ‘‘ancillary ac-
tivities”’ for the purposes of this defini-
tion. Pursuant to 12 U.S.C. 36(j), a trust
representative office is not a ‘‘branch”
for purposes of 12 U.S.C. 36, unless it is
also an office at which deposits are re-
ceived, or checks paid, or money lent.

[61 FR 68554, Dec.30, 1996, as amended at 66
FR 34797, July 2, 2001]

§9.3 Approval requirements.

(a) A national bank may not exercise
fiduciary powers unless it obtains prior
approval from the OCC to the extent
required under 12 CFR 5.26.

(b) A national bank that has obtained
the OCC s approval to exercise fidu-
ciary powers is not required to obtain
the OCC s prior approval to engage in
any of the activities specified in §9.7(d)
in a new state or to conduct, in a new
state, activities that are ancillary to
its fiduciary business. Instead, the na-
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tional bank must follow the notice pro-
cedures prescribed by 12 CFR 5.26(e).

(c) A person seeking approval to or-
ganize a special-purpose national bank
limited to fiduciary powers shall file
an application with the OCC pursuant
to 12 CFR 5.20.

[61 FR 68554, Dec. 30, 1996, as amended at 66
FR 34798, July 2, 2001]

§9.4 Administration of fiduciary pow-
ers.

(a) Responsibilities of the board of di-
rectors. A national bank’s fiduciary ac-
tivities shall be managed by or under
the direction of its board of directors.
In discharging its responsibilities, the
board may assign any function related
to the exercise of fiduciary powers to
any director, officer, employee, or com-
mittee thereof.

(b) Use of other personnel. The na-
tional bank may use any qualified per-
sonnel and facilities of the bank or its
affiliates to perform services related to
the exercise of its fiduciary powers,
and any department of the bank or its
affiliates may use fiduciary officers,
employees, and facilities to perform
services unrelated to the exercise of fi-
duciary powers, to the extent not pro-
hibited by applicable law.

(c) Agency agreements. Pursuant to a
written agreement, a national bank ex-
ercising fiduciary powers may perform
services related to the exercise of fidu-
ciary powers for another bank or other
entity, and may purchase services re-
lated to the exercise of fiduciary pow-
ers from another bank or other entity.

(d) Bond requirement. A national bank
shall ensure that all fiduciary officers
and employees are adequately bonded.

§9.5 Policies and procedures.

A national bank exercising fiduciary
powers shall adopt and follow written
policies and procedures adequate to
maintain its fiduciary activities in
compliance with applicable law.
Among other relevant matters, the
policies and procedures should address,
where appropriate, the bank’s:

(a) Brokerage placement practices;

(b) Methods for ensuring that fidu-
ciary officers and employees do not use
material inside information in connec-
tion with any decision or recommenda-
tion to purchase or sell any security;
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